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Re: Comment Letter -- Los Angeles River Metals TMDL

Dear Ms. Townsend:

This firm represents the Cities of Beliflower, Carson, Cemtos Downey,
-Paramount, Santa Fe Springs, Signal Hill and Whittier. The following comments are
mtended to -address legal issues raised by the proposed approval by the State Water
Resources Control Board (“State Board”) of a Basin Plan Amendment setting forth a
total maximum daily loads (“TMDL”) for metals in the Los Angeles River. We thank
you for the opportunity to provide these comments on behalf of our clients,

On July 13, 2007, the Los Angeles County Superior Court issued a peremptory
writ of mandate ordering the State Board and the California Regional Water Quality
Control Board for the Los Angeles Region (“Regional Board”) to set aside the LA River
and Ballona Creek Metals TMDLs. The court further directed the water boards, if they
choose to adopt a TMDL for these water bodies, to consider alternatives to the project as
part of their California Environmental Quality ‘Act (“CEQA™) ieview prior to such
adoption. The court issued the writ after finding that the Water Boards violated CEQA
by failing in the original adoption of the TMDLs to discuss and analyze alternatives to
the project, in violation of Pub. Res. Code § 21080.5 and 23 Cal. Code Reg. § 3777. ‘

Prior to the enfry of the court’s writ, and in apparent antxczpatlon of its decision,
Regional Board staff on June 22, 2007 indicated that it would seek readoption of the
TMDL if the court ordered it to be vacated, but with the amendment that the TMDL
would now contain new fixed compliance dates corresponding to the compliance dates
contained -in the original TMDLs. - Staff {ssued a 16-page “Addendum to CEQA
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This letter will discuss the alternatives analysis in the Addendum as well as a
separate legal issue relating to the water quality standards upon which the TMDL is
based. In addition, we draw your specific attention to a letter from Richard Watson &
Associates (“RWA™) on behalf of several cities and the Coalition for Practical Regulation
dated May 15, 2008, which discusses in detail various alternatives to the TMDL as
approved by the Regional Board. However, we first address a crucial issue, the need for
modification of interim compliance dates in the proposed TMDL.

1. Need for Adjustment of Interim 7 Compliance Dates

Finding 6 of the proposed State Board resolution approving the Metals TMDL
states that the “Court’s order does not justify providing additional time to dischargers for
compliance with the TMDL.” While the State Board’s public comment invitation
requested that comments be limited to the CEQA alternatives analysis and its impact on
the TMDL, the Regional Board modified the original Metals TMDL with respect to the

- compliance dates, changing them to dates certain from anniversaries of the effective date
of the TMDL. Thus, the Statc Board must review the appropriateness of such
modification. Also, pursuant to Water Code § 13245, the State Board has the authority to
remand a Basin Plan Amendment on any appropriate ground and even to adopt a revised
Amendment once the Regional Board has resubmitted the amendment to the State Board.
And, pursuant to Water Code § 13170, the State Board may on its own adopt a Basin
Plan Amendment. Thus, whether the Court’s order does or does not justify providing
‘additional time does not limit the ability of the State Board to provide addmonai time if it
would be appropriate to do so.

The original Basin Plan Amendment incorporating the Metals TMDL provided
that the Regional Board, within five years of ifs effective date, “shall reconsider the
* wasteload allocations and implementation schedule based on the results of special
studies.” 23 Cal. Code Reg. § 3939.19 (emphasis supplied). In the language of the Basin
Plan Amendment, the implementation schedule was intended to allow “time for special
studies that may serve to refine the loading capacity, waste load and/or load allocations,

- and other studies that may serve to optimize implementation efforts.” Basin Plan
Amendment, p. 17. (To the extent that this document, and other documents from the

adoption of the 2005 Metals TMDL cited in this letter are not before the State Board in '

the record, we respectfuily request that they be made part of the record.)

While these special studies were voluntary, the specific reference to the studies
and the reopener in the Basin Plan Amendment reflects an acknowledgement by the
Regional Board that the TMDL 1mplemcntat10n could, in fact, be optimized through such




